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ISSUES PRESENTED * 


I. Is the question of the appellant’s destination at the 
time of his arrest a collateral matter when placed in issue 
on direct examination and may such fact be shown to be 
self-contradictory by rebuttal testimony? 

II. May parole evidence of appellant’s contradictory 
statement as to his destination at the time of his arrest, 
which was made at a prior proceeding, be introduced 
despite the existence of a transcript of the proceeding? 

III. May evidence that the stolen vehicle which appel- 
lant was driving bore license plates that had been stolen 
two weeks before from another vehicle parked one block 
from appellant’s home be introduced? 

IV. Is it plain error for the trial judge, after the de- 
fendant has testified, to instruct the jury that the defend- 
ant has a vital interest in the outcome of the case and 
must he advise defense counsel beforehand that he in- 
tends to give such instruction? 


* This case has not been before this Court under this or any other 
name. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,505 


HAROLD CUNNINGHAM, APPELLANT 
v 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 22, 23 and 24, 1967, appellant was tried 
by jury before Judge Aubrey E. Robinson, Jr., on a 
charge of Unauthorized Use of a Vehicle. The charge 
arose out of the theft of a vehicle belonging to Mr. Ron- 
ald Allen on February 23, 1967. The jury found the 
appellant guilty. 

The Government presented evidence that the owner of 
an automobile, Mr. Ronald Allen, had parked his car near 
his home on February 23, 1967, and discovered it missing 
that same evening. He next saw the car a day and a 
half later at the Metropolitan Police Department’s 12th 
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Precinct. The front end of the car had been completely 
demolished and the car was considered a total loss. The 
license plates belonging to the car were on the front seat. 
Mr. Allen had not given the defendant permission to 
drive his car. (ist Tr. 6-8.) 

The license plates found on Mr. Allen’s car had been 
taken from another car owned by a Mr. Melvin Hender- 
son. At the time of the theft of the license plates, Mr. 
Henderson’s car was parked in the rear of a house one 
block away from the home of the defendant. These plates 
had last been seen two weeks prior to the defendant’s 
arrest and had been taken sometime in that two week 
period. (lst Tr. 15-17.) 

Police Private Donald McVearry testified that on Feb- 
ruary 24 around 2 p.m., while in a two-man scout car 
looking for burglary suspects, he and his partner, Officer 
Greenwell, saw the subsequently wrecked automobile pass 
through a stop light. After a 65-mile per hour chase, the 
car struck several other cars on a parking lot. Inside the 
car were three Negro males. From the rear, as the car 
was still rolling, Officer MeVearry saw the driver pull 
himself across the front seat, leave by the passenger door, 
look back, and flee afoot. The car rolled over an embank- 
ment and crashed into a building. The Police Officer 
noted the Defendant’s clothing and gave chase afoot, but 
lost him. He apprehended the same man who was walk- 
ing four blocks away, 5-7 minutes later. The Defendant 
was wearing the same clothing as at the time of fleeing 
the car (1st Tr. 22-28). 

On cross examination, Police Officer McVearry testified 
that he kept the Defendant in view and saw him get out 
from behind the wheel. He said that at the time of ar- 
rest, the Defendant denied the offense, and claimed he 
was in the area looking for work on a parking lot. There 
are no paid parking lots within a ten-block radius of the 
place of arrest (1st Tr. 50-74). 

The license plates belonging to the wrecked car were 
found under the driver’s seat. Officer McVearry identi- 
fied the Defendant as the driver of the car. The chased 
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car bore the license plates taken from the car that had 
been parked a block away from the Defendant’s home. 
(1st Tr. 75-78.) 

Police Officer Francis A. Greenwell testified that he 
was Officer McVearry’s partner at the time of the offense 
and corroborated the facts of the chase, the accident, and 
the arrest. He further testified that the clothing and 
shoes of the man who left the auto last, and the clothing 
and shoes of the Defendant were the same. (2nd Tr. 
6-29.) 

The Defendant testified that at the time of arrest, he 
was on foot after having embarked from a bus, and was 
en route to seek a job at “Senter Moters,” at South 
Dakota and Rhode Island Avenues. He denied involve- 
ment in the theft of the automobile and in the theft of 
the license plates. (2nd Tr. 80-86.) 

On cross examination, the Defendant said he lived a 
block from the address from which the license plates were 
taken. He claimed he was looking for Senter Motors to 
apply for a job, but he did not know where Senter Motors 
was in relation to the place of arrest, nor in which direc- 
tion he was going. He stated he took a bus from his home 
to get to Senter Motors, but did not know where to get 
off, and did not know where he had gotten off. (2nd Tr. 
93-99.) 

During cross examination of the Defendant, the De- 
fense objected to a question concerning the Defendant’s 
testimony at a hearing of the Permit Control Division of 
the Department of Motor Vehicles, on May 18, 1967, with 
reference to his activities on the day of his arrest, par- 
ticularly his destination. Defense counsel submitted that 
only written statements signed by the Defendant or sworn 
testimony could be used to prove any statements made by 
the Defendant at the hearing. The Government wished 
to have Police Officer McVearry, who was present at the 
hearing, testify as to the Defendant’s prior inconsistant 
statement concerning his destination. Defense objected to 
this evidence as collateral. The Court, in overruling the 
objection, stated that there was nothing collateral in the 
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testimony, and that the Defense had brought up the issue 
through the direct examination of the Defendant. The 
Defense protested that it had never heard of being able 
to impeach a witness by someone else’s testimony. The 
Court disagreed, and allowed the Government to continue 
its cross examination. (2nd Tr. 99-103.) 

The Defendant acknowledged being before the Permit 
Control Division some months after his arrest, but denied 
having stated at the hearing that he was going to Capital 
City Volkswagon at the time of his arrest (2nd Tr. 103- 
104). 

In rebuttal, Officer McVearry testified that he was 
present at the Permit Control Hearing and that the De- 
fendant had testified that he was enroute to Capital City 
Volkswagon at the time of his arrest (2nd Tr. 123). 

In charging the jury, the Court gave standard Jury 
Instruction 23, “Defendant As Witness,” concerning the 
Defendant having testified and having a vital interest in 
the outcome of the case (2nd Tr. 183-184). 


ARGUMENT 


I. The question of appellant’s destination at the time of 
his arrest when placed in issue on direct examination 
is not collateral matter and may be shown to be self- 
contradictory by rebuttal testimony. 


Appellant contends that testimony as to his destination 
at the time of his arrest is a collateral matter and is there- 
fore unimpeachable by extrinsic evidence and such evi- 
dence should not have been allowed to be introduced to 
contradict this matter. Appellant’s contention fails be- 
cause it is always within the discretion of the trial court 
to determine the relevancy or materiality of the evidence 
and absent abuse of discretion, the court’s ruling will not 
be reversed. Hardy v. United States, 118 U.S. App. D.C. 
258, 385 F.2d 288 (1964). 

In Ewing v. United States, 77 U.S. App. D.C. 14, 185 
F.2d 633 (1942), cert. denied, 318 U.S. 776, 63 S. Ct. 829, 
this Court, for impeachment purposes, allowed a Govern- 
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ment rebuttal witness to testify as to contradictory state- 
ments made by appellant’s witness’ concerning the latter’s 
knowledge of appellant’s guilt but her desire to help him. 
This Court reviewed the tests of collateralness in Ewing, 
but found that collateralness was not in issue. The appel- 
lant in Ewing could not ignore the fact that his witness 
had testified and then label a rebuttal witness’ testimony 
for impeachment purposes as collateral. 

In the instant case, appellant testified as to his destina- 
tion and thereby placed this question in issue. By doing 
so, the appellant has made admissible the Government’s 
evidence of self-contradiction for purposes of impeach- 
ment. Ewing, supra. 


II. A prior self-contradictory statement concerning the 
2ppellant’s destination at the time of his arrest made 
at a prior proceeding may be rebutted by parole evi- 
dence despite the existence of a transcript of the 
proceeding. 


Appellant contends that only a transcript of the hearing 
at which he testified is admissible into evidence and asks 
the court to invoke the best evidence rule. 

In Meyers v. United States, 84 U.S. App. D.C. 101, 171 
F.2d 800 (1948), cert. denied, 336 U.S. 912, 69 S. Ct. 602 
(1949), this Court examined this issue in detail and held 
that it is an established and sound doctrine that the testi- 
mony of a person who heard statements made by the ap- 
pellant at a prior hearing is admissible and that the best 
evidence rule is limited in Federal courts to instances 
where the contents of a writing are to be proved. 

The appellant cites Gordon v. United States, 344 U.S. 
414, 73 S. Ct. 369 (1953), as reversing Meyers v. United 
States. In Gordon, the Government’s witness had been 2 
co-defendant of the petitioners but had previously pled 
guilty. On cross-examination he admitted having made 
statements to the Government which contradicted his di- 
rect testimony and which tended to show that petitioners 
were not implicated in the offense. In addition, during 
the proceedings in Federal court in which the witness 
pleaded guilty, the Federal district judge made statements 
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which could be construed to have influenced the witness to 
testify against petitioners in order to obtain leniency at 
the time of his sentencing. The trial court denied the peti- 
tioners’ request to order the Government to produce the 
documents containing the witness’ statements and excluded 
the transcript of the guilty proceedings as immaterial. The 
Court of Appeals of the Seventh Circuit affirmed holding 
that the witness’ admissions of the contradiction between 
his testimony and the Government’s documents precluded 
necessity of production of these documents. 

The Supreme Court reversed stating that the petition- 
ers’ two issues stand on different and independent grounds. 
The Court’s holding as to the applicability of the best evi- 
dence rule went only to the production of the Government’s 
documents reflecting the witness’ out-of-court statements 
concerning the petitioners. As to the admissibility of the 
transcript of the Federal district court’s proceedings, the 
Court differed with the trial court’s estimation of the scope 
of cross-examination and ruled the transcript admissible 
in order to show possible motive for the witness’ testimony. 

The issue in the case at hand never reached the point in 
Gordon. The appellant contends that the transcript of the 
Permit Control hearing is the only evidence which may be 
used to impeach him. This is incorrect, as was held in 
Meyers, supra. Gordon holds that for purposes of im- 
peachment, if there are documents peculiarly within the 
control of the Government, the appellant has a right to 
these documents. The basis of this holding rested upon the 
fact that the appellant did not have any evidence available 
to counteract the Government witness’ statements. In the 
case at hand, the transcript was not within the peculiar 
control of the Government. It was equally accessible to 
the appellant. Further, the appellant testified as to what 
he said at the Permit Control hearing and the question be- 
came an issue of credibility between the appellant and the 
police officer who testified in rebuttal.? 


1 Appellant’s trial counsel never requested opportunity to obtain 
the Permit Control hearing transcript for purposes of trying to 
impeach Officer McVearry’s account. Thus the Gordon issue was 
never raised. 


7 


III. Evidence that the stolen vehicle which the appellant 
was driving bore license plates that had been stolen 
two weeks before from another vehicle parked one 
block away from appellant’s home is admissible. 


Appellant contends that it was error for the trial court 
to allow the Government to adduce evidence of another 
crime committed by the appellant. 

In Harper v. United States, 99 U.S. App. D.C. 324, 239 
F.2d 945 (1956) this Court reaffirmed the exception to the 
exclusionary rule set forth in Fairbanks v. United States, 
96 U.S. App. D.C. 345, 347, 226 F.2d 251, 253 (1955) that 
evidence of other criminal acts is admissible “when those 
acts ... are so blended or connected with the one on trial 
that proof of one incidentally involves the other.” Id. at 
946. Analysis of this exception in Harper found evidence 
of other crimes admissible “when substantially relevant to 
the offense charged” or “when its relevance outweighs the 
undue prejudice that may flow from it.” Id. at 946. 

The stolen license plates could not be more relevant and 
have greater connection with the crime in issue than by 
being present on the stolen automobile being driven by the 
appellant and having been stolen from a place one block 
from where appellant lived. Determination of whether or 
not the probative value of the evidence offered outweighs its 
possible prejudice upon the jury is within the discretion 
of the trial judge. Harper, supra. In the case at hand, 
there was no objection by trial counsel and the judge ad- 
mitted evidence of the proximity of the appellant’s home 
to the location of the car from which the plates were stolen 
and evidence of the fact that the plates were stolen two 
weeks prior to the appellant’s arrest for unauthorized use 
of a vehicle. Such evidence possesses far greater probative 
value than any possible undue prejudice upon the jury. 
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IV. The trial judge may instruct the jury, after the de- 
fendant has testified, that the defendant has a vital 
interest in the outcome of the case and need not advise 
defense counsel beforehand that he intends to give 
such instruction. 


(2 Tr. 191) 


Appellant contends that it was prejudicial for the trial 
court to give a jury instruction calling attention to the 
fact that the appellant testified and had a vital interest in 
the outcome of the case. Appellant further contends that 
the trial judge did not advise trial counsel that this in- 
struction was to be given and that, thereby, appellant was 
prejudiced. 

The instruction in issue is Instruction 23, “Defendant 
As Witness,” Criminal Jury Instructions for the District 
of Columbia, 1966. 

The appellant’s contention as to the prejudice of the in- 
struction is without merit as the instruction has been uni- 
formly upheld. Reagan v. United States, 157 U.S. 301, 
15 S. Ct. 610 (1895); Fisher v. United States, 80 U.S. 
App. D.C. 96, 98, 149 F.2d 28, 30 (1945), affd, 328 US. 
463 (1948); Shettel v. United States, 72 U.S. App. D.C. 
250, 252-253, 113 F.2d 34, 36-37 (1940). 

The record reflects with regard to the instruction that 
the trial judge said to trial counsel, “I told you I was 
going to give it all or none.” (2 Tr. 191). However, the 
record does not contain any statement where trial counsel 
was so advised, but, neither does it contain any statement 
where trial counsel objects on the basis that he was not 
advised. In any event, it is totally within the discretion 
of the trial judge as to which instructions will be given, 
Reagan, supra, Fisher, supra, Shettel, supra. In addition, 
the trial court had a duty to instruct the jury correctly, 
regardless of defense counsel’s objections, Carrado v. Unit- 
ed States, 93 U.S. App. D.C. 183, 210 F.2d 712 (1958), 
cert. denied, 347 U.S. 969 (1954), and did correctly in- 
struct on the issue in this case. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
CAROL GARFIEL, 
Assistant United States Attorneys. 


ANTHONY ROCCOGRANDI, 
Special Assistant 
to the United States Attorney. 
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